Lronology
Best Rracfices

By Greg Krehel

A fact chronology can be a tremendous asset as you prepare a
case for trial. Yet, the majority of chronologies fail to live up to

their full potential. Here are some simple steps that will help
you get the most out of yours.
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Chronologies Help Win Cases

From thegtarting gateto thefinish line, assembling case
factsinan accessibleformat can put you ontrack to court-
roomvictory.

The advantagesare numerous. Chronologiesarethink-
ingtools. Thevery act of getting factsdown on paper orin
your computer clarifiesthinking and makesthe story of the
caseclear. Chronologieshelp ensurecompletediscovery.
Which factsare disputed? Which still need sourcesthat
will beacceptablein court? And achronology isacommu-
nicationaid. A good chronology makesit easy for every-
oneonthetrial team to share case knowledge.

Chronologies can also be used inamyriad of concrete
ways. Usethemwhen preparing for depositions, when de-
veloping motionsfor summary judgment and pretrial mo-
tions, in settlement conferences, and during trial.

Despite such benefits, during 15 yearsof jury research
work, 1’ve consulted on many cases where the effort to
create acase chronology was abandoned during thedis-
covery process. Why? Inamost all theseinstances, work
on the chronology ceased because the word-processing
document containing it becamean unwieldy epic. There
wasno way toisolatefactsof particular interest or view
them in meaningful relationships. When litigators needed
reportsshowing just thefactsrel ating to specificissues, for
example, they were stymied because of theall or nothing
nature of word-processing software.

Many litigators throw up their hands and attempt to
memorizethefactsor tojot them onlegal pads. But this
strategy invitesdisaster. Eventhesimplest of casescon-
tainsmorefactsthan an attorney can keepinmind or orga-
nize meaningfully on paper. It'sunrealisticto expect any-
oneto track notes scattered acrossmany legal pads, much
lessto memorize 100 critical factsfrom each of 20 cases.
When an opponent isusing modern technol ogy to organize
and explore caseinformation, thelitigator with apaper sys-
tem isoperating under adangerous handicap.

Unfortunatdly, thoselitigatorswho do stick with thetask
of creating achronology often end up with unsatisfactory
results. Many times, they end up with alist of case docu-
ments, sorted by date. Well, adocument index iscertainly
useful when you need to get apiece of paper pronto. But
it shardly achronology of casefacts. Still other trid teams
focusonfacts, not documents, but create chronol ogiesthat

contain just two or three columns: date, fact, and (some-
times) source. Theselayoutsare astart, but they fail to
capturecritica information about thefacts, information that
can makethe chronology far morevaluable.

What’ sthe solution? Inthe course of conducting jury
research work on morethan 300 civil and criminal cases,
I’ve had the chanceto work with and compare hundreds of
casechronologies. Based onthisexperience, | havedevel-
oped thefollowing set of chronology best practices.

Don't Wait

Sart a chronology as soon asyou hear fromaclient.

Fromyour first conversation with aprospectiveclient,
you' regaining critical knowledge about the problem that
ledtheindividua or corporationto seek counsel. You should
begin to create the case chronol ogy immediately uponre-
turning fromyour first client meeting.

No matter how early you areinthe case, and no matter
how “small” the case may seem, assoon asyour client has
givenyou an overview of thedispute, you have beentold
morefactsthan you can easily memorizeand manipulatein
your head. Andwhy eventry? Your mind should bere-
served for thinking, not memorization. Memorizationisa
jobfor your software.

If you start your chronology immediately, it can be used
to good effect very early inthe case. Take copiesof the
initial chronology to your second client meeting, and use
themto clear up any misconceptions. Dothefactslisted
accurately reflect your client’ sunderstanding of the case?
Canyour client supply any missing dates? Canyour client
indicatewhich potentid witnessesand what documentsmight
be sources for these facts? Use the chronology also to
focusyour client on potentid snsof omisson. Isyour client
awareof any particularly favorableor unfavorablefactsthat
don’t appear inthe chronology?

08, Not WP

Use database software, not word-processing soft-
ware, to create your chronology.

In contrast to word-processing software, database soft-
waremakesit easy to createand maintain your chronol ogy.
If you employ amulti-user database, severd trid teeammem-
bers can simultaneoudly enter, edit, and explorethefacts.
Database software automeatical ly sortsyour factsinto proper



dateorder. It canautomatically providetheday of theweek
for each date you enter, and dlowsyouto enter information
using“pick ligts,” savinginput timeand diminating theinevi-
table misspellingsthat occur with manual entry. And ada-
tabase package can d so automatically stamp each fact with
thename of theindividua entering it and thedateandtime
when thefact wasentered.

Whilethe data-entry advantages of database software
aresignificant, itsmost important
benefit isto make exploring your
chronology far easier. When you
print your word-processing chronol-
ogy, your choicesareessentially dl
or nothing. You print theentirechro-
nology or youdon't print it at all.
Thus, asyour word-processing chro-
nology grows, it becomesincreas-
ingly unwieldy and diminishesin
vaue

In contrast, database software
makesit easy tofilter chronologies
down to any subset of interest.
Rather than printing achronology
that listsevery casefact, print ones
that contain just thosefactsthat are
particularly important, that bear on aparticular caseissue,
that mention aparticular witness, that are particularly good
or bad, that come from a particul ar source document, or
that others entered into the chronology while you were
intrial on another matter.
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List Facts, Not Documents

A document index doesn’t pass muster as a fact
chronol ogy.

Many of the*chronologies’ I’ ve seen arereally docu-
ment indexes sorted by thedate. While adocument index
isagreat tool for managing documents, it isapoor substi-
tutefor achronology of casefacts.

Documents can bethe subjectsof facts, e.g., “ Thecon-
tract wassigned on 5/10/99.” And they can be sources of
facts, e.g., Internal Memo #2 isthe source of fact “Con-
struction of Hyde Memoria Hospital began on 08/02/99.”
But documentsare not factsin and of themselves. There-
fore adocument index, alisting of documents, does not

A document index orga-
knowledge by
document rather than by
fact. This approach ends
up concealing facts
rather than achieving
the primary goal of a
chronology — making
case facts explicit.

pass muster asafact chronology.

A document index organizesknowledge by document
rather than by fact. Thisapproach endsup concealingfacts
rather than achieving the primary goal of achronology —
making casefactsexplicit. Documents, especially theim-
portant ones, arefrequently the source of multiplefacts. If
the document chronol ogy liststhe name of the document,
itsauthor, recipients, etc., thefactsit containsare never
madeclear. Includingasummeary of
each document in the document in-
dex isnot much of animprovement.
Factsthat may have occurred over
a span of years are trapped in a
single summary. It'sup to you to
read al the summeariesand somehow
pull thefactsdescribed intheminto
the proper chronological order.

Here'sthe solution: Read each
document and cull thecritical facts
fromit. Enter thesefactsasaseries
of discreteitemsinyour chronology.
For each fact sourced from adocu-
ment, enter the document’ snameor
starting Bates#inthechronology’s
Source(s) column. Consider enter-
ing apageand linereferenceal so.

When you take this approach, the factsfound in each
document will belisted at the proper point in the overall
story of the case, rather than being trapped within adocu-
ment summary. And anytimeyou want to get asummary of
thefactsfound in aparticular document, you can quickly
filter the chronol ogy downto factscoming fromthat source.

Define Fact Broadly

Include prospective facts and disputed factsin your
chronol ogy.

Some chronol ogies excludefactsfor which acourt-ac-
ceptable source hasyet to be developed. Othersexclude
factsthat aredisputed. Both tacticsareamistake.

If you don’t enter afact into your chronology because
it’sdisputed or because you have yet to develop acourt-
acceptable sourcefor it, what'stheresult? First, you're
turning yoursdlf from athinker of immeasurablevaueintoa
$100 disk drive. You end up having to memorize all of



these prospectivefacts. Second, you'relosing animpor-
tant benefit of your chronology — hel ping focusyour dis-
covery efforts. Factswithout court-acceptable sourcesare
opportunities. Capturethese potential factsinyour chro-
nology, and brainstorm about the witnesses and documents
that might proveto be sources. List the probable sources
inyour chronology’s Source(s) column. Then put your chro-
nology to work. For example, when you prepare for a
witness sdeposition, filter the chronology down to those
factsyou were hoping to sourcefromthisindividual, and
developalineof questioningthat will dict thefectsinresponse

Limiting thetype of factsthat are entered in achronol-
ogy isavestige of using word-processing softwareto cre-
ate chrons. With aword-processor, once adisputed fact
or afact without asource hasbeen entered, there’sno con-
venient way to get it out of your report when you want a
pristinelist of undisputed factsfor usewith motionsfor sum-
mary judgment and pre-trial motions. However, if you're
following my adviceto createyour chronology using data-
base software, limiting your report to just undisputed facts
or just factsthat have sourcesissmply amatter of filtering
your chronology usingthesecriteria.

Here's another type of fact you should be sureto get
intoyour chron: factsfor which datesareingppropriate (e.g.,
the statement “ smoking causes cancer” isafact—thougha
disputed one— for which adate valueisinappropriate).
Theterm“chronology” suggestsone should include only
thosefactsthat have associated dates. Don't et semantics
restrict your thinking. A good chronology ismuch more
than adiary of events. Itisreally aknowledge base of
facts. All critical facts, including thosefor which datesare
not applicable, should beincluded. (Whenyoulist factsfor
whichadatevaueisinappropriate, consider entering“ Not
Applicable’ or“N/A” asthevaueintheDatecolumn. Thus,
when you sort the chronology, all factsfor which adateis
inappropriatewill begrouped together.)

bet Stupid

Move everything you know about a fact and its im-
plications fromyour head into the chronology.

When you enter afact into your chronology, make sure
you get stupid about it. Inother words, empty your head of
all knowledgeregardingit. Your chronology should bea
memory replacement, not amemory jogger. If youdon’t

get the completefact into the chronology, youfail to clear
your head of theminutiae so that you can focuson thinking.
And you derail the communi cation benefits chronologies
offer. If acritica part of themeaning of thefact isstill hid-
deninyour head, othersonthetria teamwon’ t know about
it whenthey read the chronology.

Every timeyou enter afact into your chronol ogy, pause
andread it beforeyou continue. Put yoursdlf intheshoesof
someonewho doesn’t know the case—say anew member
of thetrial team reading the chronology for thefirst time.
Doeswhat you' vewritten represent your total knowledge
regarding thefact? If not, edit thefact. Whileyou'reat it,
ask yourself, “ Sowhat?” Doeswhat you' vewritten make
theimplicationsof thefact clear? If not, edit thefact. Fur-
ther, if thereisn’t much of an answer to the So What ques-
tion, givethefact agood once over, and make sureit be-
longsinthechronology inthefirst place.

Make Depo Summaries Obsolete

Use your chronology in lieu of separate deposi-
tion summaries.

When you create adeposition summary, you' redigest-
ing thedepositiondowntoitscritical elements, i.e., tothe
critica factsfoundinit. If youfollow thetraditional path of
creating aseriesof separate deposition summaries, there-
sultisunsatisfactory. You end up with aseparate story for
eachwitness, rather than one completestory interlacing the
factsfound in variousdepositionsand in other sources.

Stop creating deposition summaries, and useyour chro-
nology instead. Enter intoyour chronology thecritica facts
you develop from reading adeposition. Inthechronology’s
Source(s) column, list the deposition’sname, aswell asthe
volume, page and line number wherethefact wasfound.
Anytimeyouwant asummary of aparticular witness sdepo-
sition, filter the chronology down to just those facts that
were sourced from aparticul ar deposition.

Evenif you usetranscript search software, you should
till enter inyour chronology thekey factsthat occur toyou
asyou read the deposition online. Transcript search soft-
ware makesit easy to find the needlesin the haystack of
deposition transcri ptsand document OCR-text files. How-
ever, onceyou find aneedle, doesn't it make senseto get it
out of the haystack?

You may have other documentsbes desdeposition sum-



marieswhereyou' restoring facts. Consider replacingal of
these separate contai nerswith your one master chronol ogy.
Instead of searching multipleplacesfor critical caseknowl-
edge, you will dwayshavethe casefactsat your fingertips.

Aupid the AKA Headache

Refer to one person, organization, or document by
one name.

Want to filter your chronology down to just thosefacts
about aparticul ar witness, organization or document? Even
if you' reusing adatabase program to devel op your chro-
nology, you' vegot abig problemif thesamething isrefer-
enced by different names. Youfirst havetoidentify al of
thedifferent name permutations. Thenyou haveto createa
compound query that will find any fact that contains one of
these possibilities. What should beaccomplishedinanin-
stant becomes an hour-long chore.

It'seasy to end up with inconsistent naming. Suppose
you’ reworking up amedica mal practicecasethat involves
Hyde Memorial Hospital. Unlessyou’ re careful, you're
likely to have factsthat refer to Hyde, Hyde Memorial,
HMH, HM Hospita, and Hyde Memorid Hospital, among
other possiblevariations.

Thesolution: develop acast of characterslist and estab-
lishasinglediasor nicknameto beusedfor each key player
inthecase. Typically, it makes senseto pick something
short (e.g., for HydeMemoria Hospital, HMH isprobably
thebest choice). If you do, you savekeystrokesin addition
to gaining cong stency.

Distributethe cast of charactersreport tothetrial team.
Ask that everyoneworking on thechronology usethisdic-
tionary if they are unsure of the proper nameto usefor a
particular person, organization, or document. Naming con-
sistency requiresalittiemorework up front, but it quickly
deliversahandsomereturn.

Ise Fuzzy Dates

If possible, substitute question marks for portions of
a date of which you're unsure.

Asyou buildachronology, you' Il find yoursdf with many
factsfor which you haveincompl ete dateinformation. For
example, you may know that ameeting took placein March
of 1999, but have no ideaasto theday within March. Or
you may know that acontract wassgned sometimein 1998,

but have noideaof themonth or day. Andyou may know
the accident took placeinthe 7 o’ clock hour, but not know
theminute or second.

What' sthe best way to deal with thisproblemwhen en-
tering dates? Makeit your practiceto substituteaquestion
mark for the portion of the date or time of which you're
unsure. Usingthissmpletactic: March of 1999 becomes
3/?/99, sometimein 1998 becomes ?/?7/98, and sometime
inthe 7 o’ clock hour becomes 7:7?.

Wecdl thispractice“fuzzy dating.” Fuzzy dating alows
you to capture what you do know about adate and makes
what you don’t know explicit. Fuzzy dating makesit easy
toidentify facts needing date research. Whenyou obtain
better information, you can returnto thefact and updateits
dateand timevaue.

Fuzzy datingiseffectiveif you' reworking up your chro-
nology inaword-processor or with somelitigation-specific
database packages. However, many database packages
do not permit you to enter any date value other than acom-
plete one.

Off-the-shelf database productsare designed for gener-
dizeduseand not withthereditiesof litigationinmind. These
products attempt to help you by validating your date entry.
Unfortunately, these validation routines backfirewhen you
don’t know the complete date. Enter 3/?7/99 into adate
fieldin Microsoft® Access®, and it will giveyou an error
messageevery time. If thedatabase softwareyou' reusing
only supports compl ete dates, you have at |east acouple of
dternatives: (1) Whenyou don't have completedateinfor-
mation, you can leavethedate cell blank and (2) You can
assign an gpproximate completedate (e.g., thefact weknow
happened sometimein March could bedated 3/1/99). Both
solutions have obviousdownsides. Thelesser of evilsde-
pendson your circumstances.

Indicate Disputed Status

Each fact should be flagged as being disputed or
undisputed.

I’ vedready argued that your chronology shouldinclude
disputed facts. If your chronology containsamixture of
disputed and undi sputed items, it makes good senseto cre-
ateacolumnwhichindicateswhether agivenfactisundis-
puted or disputed, and if so, by which party. Consider
titling your column Disputed Statusand using theseva ues:



Disputed by Opposition, Disputed by Us, Undisputed, Un-
sure. (If you're working on a case with more than two
parties, revisethe optionsto whatever you deem appropri-
ate, however, youwill probably find that having an option
for al possible permutationsisoverkill.)

Onceyou' ve marked facts as being disputed or undis-
puted, your chronol ogy becomesatremendousaidinthe
preparation of motionsfor summary judgment and pre-trial
motions. For example, instead of
cregting alast-minutelist of factsto
whichyou arewillingto stipulate,
you simply filter your chronology
downto the undisputed itemsand
print. 1f you' vebegun your chro-
nology early in case preparation,
you can usethisinformationto or-
ganizeyour examination of adverse
witnesses. Filter the chronology
down to those items that you ex-
pect to be disputed and seeif you
can obtain admissions regarding
them during depositions or find
sourcesfor them in documents.

Show Issue Relationships badness.

To create a great chronology,
you need issues as well as facts.

Thevast mgjority of casesinvolvemultipleissues. As-
sessing the strength or weakness of your caseisreally an
exercisein ng your strength or weaknessinrelation
to each of theissuesinit. Here again, your chronology
should bean important aid.

Develop alist of caseissues(perhapswiththeaid of a
braingtorming sessonif you' reonemember of atria team).
Don't limit your thinking to thoseissuestied directly to some
legd dam. Indudeany topicthat might influencejuror think-
ing. For example, if you areworking for thedefenseina
products case, you might want to includethisissue: The
Plaintiff IsMotivated by Greed, Not aDesirefor Justice.
Even though you would never make such an argument ex-
plicitly, it would beinteresting to see what facts point to
plaintiff greed, allowing jurorsto reach suchaconclusion
ontheir own.

Now add another column to your chronology: Related

Not all facts are created
equal. Some are critical;
others are trivial.
are great; and, unfortu-
nately, others stink. To
get the most out of your
chronology, you should
rate each fact in terms of

criticality and goodness/

Issues. Inthiscolumn, nametheissueor issuesonwhich
eachfact bears. You can captureissuereationshipsasyou
first enter thefacts. Another aternativeistoforego enter-
ingthisinformationinitially andripplethrough the chronol-
ogy a alater point focusngonissueanayss.

Establishing relationshipsbetween factsand issuesisa so
alogical placeto parse work among membersof thetrial
team. Junior membersof theteam can cull factsfrom docu-
mentsand depositions. Senior mem-
bersof theteam can makelinksbe-
tween factsand issues.

Creating linksbetween factsand
issues makesit easy to print chro-
nologiesof just thosefactsthat re-
lateto aparticular issue—acapabil-
ity that hasgreat vduewhenyou ana
lyzeyour caseand devel op strategy.

Some

Take An Issue-Oriven Approach

Useyour issuelisttoensureyou
have a complete chronology and
to generate a fact “ wish list.”

Asyoudevelopyour chronology,
consder taking a“top-down” or “is-
sue-driven” approach to your case.
Ascase preparation begins, and one
or two timesayear thereafter, conduct abrainstorming ses-
sioninwhich you think about your facts on an issue-by-
Issuebasis.

Prepare by printing for each issue amini-chronology of
thefactsthat bear onit. Beginthebrainstorming sesson by
reviewing thechronology of factsrelated to thefirstissuein
your issuelist. Thensetthelist of factsaside, and think
about other facts of which you' reawarethat bear onthis
issue. Enter these additional itemsinto your chron. Next,
think about thefactsyou wish you had for thisissue. If you
think there'sany chance of devel oping such afact, enter it
inthechronology andlist any potentia sourcesthat cometo
mind. Repeat thisprocessfor eachissueinthecase.

Intheearly daysof acase, thisissue-driven brainstorm-
ing process can beaninvaluable aid in organizing discov-
ery. Asthecase matures, it becomesagreat way to reflect
on case strengths and weaknesses and devel op strategies
inlight of them.



Evaluate Each Fact

Separ ate the sheep facts from the goat facts.

Not all factsarecreated equal. Somearecritical; others
aretrivia. Somearegreat; and, unfortunately, others<tink.
To get the most out of your chronology, you should rate
eachfactintermsof criticality and goodness’badness. Once
thisisdone, you can filter the chronology down fromall
factstojust thosefactsthat arecritical or just thosefacts
that are particularly good or bad.

Onesolutionisto usetwo columnsto capture eva uation
information: onefor criticality and another for goodnessv.
badness. A simpler method isto fuseboth criticality and
goodness/badnesscriteriaintoasinglescale. For example,
if you' reusing database software, you could create apick
list withthefollowing values. Heavily For Us, For Us, Neu-
tral, Againgt Us, Heavily Against Us. Whenyou evauate
something asbeing heavily for you or heavily against you,
you areindicatingthat itiscritical. (Thedownsideof the
singlescalesolutionisthat it makesit difficult to evaluate
thosefactsthat arecritical but are neutra intermsof good-
ness/badness. However, the reduced work of thesingle
column probably outwei ghsthisshortcoming.)

If multiplelitigatorsare collaborating on acase, consider
creating an eva uation columnfor each. Eachindividua can
maketheir own assessment, and your software canisolate
thosefactswhereevaluationsvary widely.

If youwant, you can skip evauaing factswhenyou' refirst
entering theminto thechronology. Later, at an appropriate
point, ripplethrough thechronology and evad uatethefactsin
onesweep. Hereisanother placewherethework of main-
taining the chronol ogy can bedistributed to variousmembers
of thetrial team. Junior membersof theteam can enter the
facts. Senior membersof theteam can evauatethem.

Put Your Chronology to Work

Use your case chronology in practical ways.

Your chronology should befar morethan athinking tool.
It should beapractical aid in communicating about your
casewithyour client, theopposition, and thetrier of fact.

Useyour chronology to communicatewith your client.
Sendyour client the chronology on aregular basis, perhaps
quarterly. If you are using database software that stamps
each fact with the datewhenit’sentered into the chronol -
ogy, havethe software mark with anicon each fact that was

entered sinceyou last sent your client the chronology. By
tagging new factsinthisway, thereport will giveyour client
the complete story of the case, but it will be easy for them
tofocusonthenew evidence.

Useyour chronology at settlement conferences. Show
opposition counsd and their client why thefactsback your
view of thecase. Show themthat you' re organized and will
be aformidable opponent if they chooseto be unreason-
able. (Obviously, beforeyou print your chronology for
use during a settlement conference, you' |l hide columns
such asEvaluation.)

Useyour chronology to make apowerful casetojudge
and jury. Chronologiesare great toolsfor educating the
jury during opening statement and for illustrating your argu-
mentsduring closing.

You can even use chronol ogiesto expedite the devel -
opment of your new associates caseanalysisskills. The
day they arriveat thefirm, assign each new associateto one
or more cases, and make them responsiblefor developing
achronology for each. At setintervals(onceamonth?),
have each associate submit achronology that containsjust
thenew factsthey haveentered. Critiquetheverbiageused
to describe each fact, their determination of whether the
fact isdisputed or undisputed, their evaluation, and their
analysisof theissuesonwhichthefact bears.

Summary

A chronology hasthe potential to beatremendousaid
asyou organizeand explore caseknowledge. If you adopt
thepracticesoutlined above, | beieveyou' |l redizethispo-
tential infull. | would appreciate your feedback. Please
contact me at gkrehel @casesoft.com.
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